Foy Lawrence, Viſcount Say und Seal, . Appellant. 1 
die Lady Catherine Jones, Dame Frances 
Hewett, Peter Hawker, Ey; Thomas.. 
William Burman, Fiennes I wiſleton, Efq; Reſpondents. 
jc Nathan Izod, William Clark, William| 9 5 
White, and the Lord Viſcount Harcourt ; | 


T be CASE of the Reſpondents, | 
FT The Lady Catherine Jones, Dame Frances Hewett, Peter- 
WWW 


I H E Honourable Frances Elliſe, Widow, deceaſed, one of the Daughters and Coheirs of James, 
Viſcount Say and Seal, deceaſed, being ſeized in Fee of, and in one undivided Moiety of ſeve- 
ral Meſſuages, Lands, Tenements, and Hereditaments in Neather Norton, and Oversbury Norton, 
in the County ot Gloceſter; duly made and executed her laſt Will and "Teſtament in Writing, 
dated the roth Day of December, 1685; and did thereby give and bequeath divers ſmall Le- 


b gacies to divers Perſons in her Will named ; after which the gave and deviſed the laid Lands and Heredita- z 


ments, in the Words following. © Item, I give and deviſe all my Manors, Meſſuages, Lands, Tenements, 
L and Hereditaments whatſoever, with their and every of their Appurtenances in Neather Norton and 
„ Oversbury Norton, or elſewhere, in the County of Gloceſter; and allo all my Metluages, Lands, Tene- 
f © nements, and Hereditaments in Poſſeſſion, Reverſion, Remainder, or otherwiſe, lying in Mortlact, or elſe- 
here, in the County of Surry, to Thomas Erle of Charborough in the County of Dorſet, Elq; and ro 
* Charles Morgan of the Inner Temple, London, Eſq; and to their Heirs and Aſſigns for ever, upon Truſt 


= © ſaid 7 bomas Erle, and Charles Morgan, and the Survivor of them, and the Heirs of ſuch Survivor, ſhall, 
and will, in the firſt Place, out of the Rents, Iflues, and Profits of the ſaid Manors, Meſſuages, Lands, 


E „ Deviſes, and Bequeſts, hereafter mentioned to be by me given, deviſed, or bequeathed.” 
= Tits Words are followed by a Devile of ſome Annuities for Lives, and ſome pecuniary Legacies ; af 
ter which are the following Words (viz.) “ And I do hereby authoriſe and appoint, that they the ſaid 


pay him, and themſelves, all ſuch neceſſary Charges, and Disburſements, as they ſhall from Time to 
Time be put unto, concerning all, or any of the Matters herein contained. And from, and aſter their 
* Reimburſement and Payment of the faid ſeveral Annuities, or Rent Charges, Legacies, and Intereſt a- 
e foreſaid, to be paid out of Neather Norton and Oversbury Norton aforeſaid; and as the ſame ſhall ſe- 
4 verally and eien be paid, end, and determine: That then they the ſaid Thomas Erle, and 


of the Rents, Iſſues, and Profits of the faid Manors, Meſſuages, Lands, and Premiſes to the 
EF proper Hand of the faid Cecill Fiennes, or to ſuch Perſon and Perſons as ſhe ſhall, by any 
* Writing under her Hand and Seal, direct and appoint, for and during the Term of her natural 
& Lite ; and from and after her Deceaſe, they the faid Thomas Erle, and Charles A and their 
& Heirs, ſhall ſtand, and be ſeiz' d of, and in all and every the ſaid Manors, Meſſuages, 
mies, to the Uſe and Behoof of the Heirs of the Body of my ſaid Daughter Cecill Fiennes, ſeuerally 


* Heirs of their ſeveral and reſpective Bodies in Tail general, ſubject nevertheleſs to the Payment of the 
© laid Annuities, Legacies, and Intereſt charged, and hereby before by me given out of Neather Norton 
W and Oversbury Norton aforeſaid : And for Default of ſuch Iſſue, then upon this further Truſt and Con- 

| dence, And I do hereby declare my Mind and Will to be, That they the ſaid Thomas Erle and Charles 

Morgan, and their Heirs, ſhall ſtand, and be ſeiz d of, and in the ſaid Manors, Meſſuages, Lands, and 
Premiſes in Neatber Norton and Oversbury Norton aforeſaid ; to this further Uſe, Intent, and Purpoſe, 
That from, and after the Deceaſe of my faid Daughter Cecill Fiennes, without Iſſue of her Body atore- 
Kid, that over, and beſides the Payment of the ſaid former Legacies, and Charges by me hereby given, 
Land deviſed out of Neather Norton and Oversbury Norton aforeſaid, they the ſaid Thomas Erle and 


nors, Meſſuages, Lands; and Premiſes, pay and ſatisfy the ſeveral Giits, Legacies, and Bequeſts here- 
Waiter mention d; (that is to ſay) I give and deviſe to the faid Mr. Francis Twiſleton, my Godſon, and 
Son to George Twiſleton of hy rug” the Sum of Twenty Pounds per Annum, for and during the Term 
of his natural Life; and after his Deceaſe, I give and deviſe the ſaid Sum of Twenty Pounds per Ann. 
aforeſaid, to Mr. Fiennes Twiſleton, for and during the Term of his natural Life. Item, I give and de- 
wile the Sum of Twenty Pounds per Aunum, for ever, to be iſſuing and going out of my ſaid Manors, Me 


ed yearly, and every Lear for ever, to, and amongſt four poor Widows of the ſaid Pariſh of Neazher 
ion and Oversbury Norton, at the Diſcretion and Nomination of my ſaid Truſtees, their Heirs and 
gos. And from, and after, the Deceaſe of my ſaid Daughter Cecill Fiennes, without Iſſue, as afore- 
md. give and deviſe the ſaid Manors, Meſſuages, Lands, and Premiſes, with their, and every of their 
ppartenances, to the ſaid Lady Catherine Jones, Daughter to the Right Honourable the Earl of Ra- 
lags, in the Kingdom of Ireland; Mrs. Frances Beitenſon, of Scadbary, in the County of Kent, my 
od daughter; the ſaid Francis Twiſleton, of the Pariſh of Saint James, in the County of Middleſex, 
wan; and to the ſaid Elizabeth Hughes, of_Tewes, in the y of Somer/et, ſeverally, and re- 
ey, and to their ſeveral and reſpettivgÞ heir reſpective Bodies, lawfully begotten, or 8 55 
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© and Confidence. Nevertheleſs, and to the Intent and Purpoſe, but not 11 Condition, that chey the = 


* and Premiſes in Neather Norton and Oversbury Norton aforeſaid, pay, and fatisfy the ſeveral. Legacies, | 5 


LE Thomas Erle, and Charles Morgan, and their Heirs, ſhall, and will, in the firſt Place, reimburſe, and 7 


WW Charles Morgan, and their Heirs, ſhall and will pay, or cauſe to be paid, all the reſt, and reſidue 


and ſucceſſively, as they ſhall happen to be in Priority of Birth, and Senjority of Age; and to the 


Charles Morgan, and their Heirs, ſhall, and will, out of the Rents, Iiſues, and Profits of the ſaid Ma- 


ages, Laa Is, and Premiſes, in Neather Norton and Oversbury Norton aforeſaid, to be equally diſtribu | 5 
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Lawrence, Viſcount Say and Seal, = Appellant. 


TT. Tue Lady Catherine jones, Dame Frances 
= Hewett, Peter Hawker, Ef; Thomas-| 
= Wilkam Burman, Fiennes Twiſleton, Eq; Rep ,. 
= Nathan Izod, William Clark, William 3 
= White, aud the Lord Viſtout Harcourt 


I bbe CASE of the Reſpondents, 


be Lady Catherine Jones, Dame Frances Hewert, Peter 
= Hater, iq; and Thomas-IWilliam Burman. 


ral Metluages, Lands, Icncments, and Hereditaments in Neatber Norton, and Oversnury Not tor, 
in the County ot GUloceſier; duly made and exccuted her laſt Will and Leſtament in Writing, 
_  _datcd the x. th Day of December, 1685; and did thereby give and bequeath divers tmait Le- 
& gacics to divers Perſons in her Will named; after which ihe gave and Uevited the ſaid Lands and Heredita- 


ments, in the Words following. © Item, I give and devile all my Manors, Meiiuagzes, Lands, Tenements, 
FA. and Hereditaments whatloever, with their and every ot their Appurtenances in Neather Norten and 
|  Oversbury Norton, or eliewhere, in the County of Gloceſler ; and allo all my Vie:mages, Lands, Lene 


nements, and Hereditaments in Poticflion, Reverlion, Remainder, or otherwile, lying in Moz7/2ch, or elle- 


wDeviſes, and Bequelts, hereafter mentioned to be by me given, deviled, or bequeathed.” 


EE: 13 ter which are the following Words (via.) And I do hereby authoriſe and appoint, that they the laid 


== © Thomas Erle, and Charles Morgan, and their Heirs, ſhall, and will, in the firſt Plice, reimburſe, aad 
pay him, and them'elves, all ſuch neceſſary Charges, and Disburlements, as they thall from 'Time to 
Time be put uato, concerning all, or any of the Matters herein contained. And from, and aiter their 
Reimburſement and Payment of the ſaid ſeveral Annuities, or Rent Charges, Legacies, and Intereit a- 
forejaid, to be paid out of Neather Norton and Oversbary Norton aforeſaid; and as the ſame thall ſe- 
Veraiiy and 1 relpectively be paid, end, and determine : Thar then they the laid Thomas Erle, and Fo 
Charles Morgan, and their Heirs, ſhall and will pay, or cauſe to be paid, all the reſt, and refilue 
of the Rents, liſucs, and Protics of the faid Manors, Meiſuages, Lands, and Premiſes to the 
proper Hand of the faid Cecil Fiennes, or to ſuch Perſon and Perſons as ſhe ſhall, by any _ 
Writing under her Hand and Seal, dire& and appoint, for and during the Term of her natural 
Life; and from and after her Deceaſe, they the ſaid Thomas Erle, and Charles Mogan, ant their 
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Heirs, ſhall ſtand, and be ſeiz'd of, and in all and every the ſaid Manors, Nleſſuages, Lands, and Pre- 


miſes, to the Uſe and Behoof of the Heirs of the Body of my ſaid Daughter Cecil! Vienne, forerally 
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RE ſad Annuities, Legacies, and Intereſt charged, and hereby before by me given out of He,, PVortorn 


tidence. And I do hereby declare my Mind and Will to be, That they the ſaid % Erle and Charles 


hat from, and after the Deceaſe of my faid Daughter Cecill Fiennes, without Iiſue of her Body atore- 


and deviſed out of Neather Norton and Oversbury Norton aforeſuid, they the laid Thomas Erle and 


I — of Charl:s Morgan, and their Heirs, ſhall, and will, out of the Rents, Lijues, and Profits of the laid Ma- 


nors, Meſſuages, Lands, and Premiles, pay and fatisiy the ſeveral Giits, Legacics, and Bequeſts here— 


EEE after mention d; (chat is to ſay) I give and deviſe to the ſaid Mr. Francis Twiſleton, my Godlon, and 


IE Son to George Twilleton of Yorkſhire, the Sum of Twenty Pounds per Aunum, for and during the Term 


oc his natural Life; and after his Deceaſe, I give and devile the ſaid Sum of Twenty Pounds per Aun. 
_- W atorcſkid, to Mr. Fiennes Twiſleton, for and during the Term of his natural Life. Item, I give and de- 
ie the Sum of I'wenty Pounds per Aunum, for ever, to be iſſuing and going out of my ſaid Manors, Meſ- 
ages, Lands, and Premiles, in Neather Norton and Oversbury Norton aforeſaid, to be cqually diſtribu- 
telt yearly, and every Year for ever, to, and amongſt four poor Widows of the ſaid Pariſh of Neather 
vorton and Oversbury Norton, at the Viſcretion and Nomination of my ſaid Truſtees, their Heirs and 
Aſſigns. And from, and after, the Deceaſe of my faid Daughter Cecill Fiennes, without Iſſue, as alore- 
id, I give and deviſe the ſaid Manors, Meiſuages, Lands, and Premiſes, with their, and every of their 
ppurtenances, to the ſaid Lady Catherine Jones, Daughter to the Right Honourable the Farl of Ra- 
agb, in the Kingdom of /relaud; Mrs. Frances Bettenſon, of Scadbury, in the County of Kent, my 

aid God- daughter; the ſaid Francis Twiſleton, of the Parith of Saint James, in the County of Middleſex, 
entleman; and to the {aid Elizabeth Hughes, of ewes, in the County of Somerſet, ſeverally, and re- 
Pectively, and to their ſeveral and reſpective Heirs of their reſpective Bodies, lawfully begotten, or to 


21 


be 


IE. Honourable Frances Elliſe, Widow, deceaſed, one of the Paughters and Colicirs of James, 
. 722 * y a 8 > 8 8 Sw . = 4 3 . 8 a RE . . * © 
V. iſcount Say and Seal, decealed, being lerzed in Fee of, and in one undivided Moiety of ſeve- 


where, in the County of Surry, to Thomas Erle of Charboraugh in the County of Dor/er, Eq; and to 
Charles Morgan of the {ner Temple, London, Eſq, and to their Heirs and Afligns for ever, upon Truſt 
and Confidence. Nevertheleſs, and to the Intent and Purpoſe, but not upon Condition, that they the 
ſaid Thomas Erle, and Charles Morgan, and the Survivor of them, and the Heirs ot fuch Survivor, all, 
© and will, in the firſt Place, out of the Rents, Itlues, and Profits of the ſaid Manors, Meliuages, Lands, 
and Premiſes in Neat ber Norton and Oversbury Norton aforeſaid, pay, and latisty the ſeveral Legacies, 


THESE Words are iollowed by a Devile of ſome Annuities for Lives, and ſome pecuniary Legacies ; af} _ 


and ſucceſſively, as they ſhall happen to be in Priority of Birth, and Seniority of Age; and to the 
Heirs of their ſeveral and reſpective Bodies in Tail general, ſubject nevertheleſs to the Payment of che 


and Oversbury Norton aforeſuid: And for Default of ſuch Iſſue, then upon this further Truſt and Con- 


Morgan, and their Heirs, ſhall ſtand, and be ſeiz d of, and in the laid Vianors, Metiuages, Lands, and 
Premiſes in Nea:ber Norton and Oversbury NVorton aforeſaid; to this further Uſe, Intent, and Parpole, 


ſaid, that over, and beſides the Payment of the ſaid former Legacies, and Charges by me hereby given, 


— = _ ; 
* 2 2 6 —— Dr” |. * y N — 
. foe? hl * — — F = £ * 
— « oy . —"_ ——_ ; 1 2 
1 . ba hae = — * : — 5 er 0 2 
has 3 r et a Fn ha * * ** © 1 & - 1 - x —_ _ * 
. a a L 6 + Þ 
4, 8 4 7 * 5 446 hs = ag ' 4 W270” 2 , | T | 
l = a rr VO * 2 2 


— 


. 
— — . ys — — — 
* 4 
Po 1 
* 2 — _ 2 
—— — — LA TY = 
— _ — 


pol 9 — — ny _ wag 


(+) 


| 60 be begotten, in Tail General, Share and Share alike, ſubjed nevertheleſs to the ſeveral Annuities, Lega- 
de cies, and other Payments aforeſaid, herein, or thereby, by me charged, given, or deviſed in, upon, or 
« out of Neather Norton and Oversbury Norton aforeſaid.“ 


„ Eine THAT in February, 1686, Frances Elliſe died, without making any farther Diſpoſition of the ſaid Eſtate. 
| Fg 1 882 THAT the ſaid Francis Twiſleton, one of the four Deviſees, died in 1698, an Infant, without any IIſue, 


1686. Fran- 


1698. Fran- Whereby the Reverſion in Fee Simple of one fourth Part of the ſaid undivided Moiety, expectant on the 
cis Twille- Death of the ſaid Cecill Fiennes, without Iſſue of her Body, came to, and was veſted in, the ſaid Cecill Fienxcs, 
ton dyed. as Daughter, and Heir at Law to the ſaid Frances [lliſe, | by | 
23d July, IHE 23d July, 1715, the ſaid Cecill Fiennes died without Iſſue, whereby three fourth Parts of the faid 
1715. Cecill undivided Moicty of the faid Premiſes, veſted in the Reſpondents the Lady Catherine Jones, the ſaid Frances 
Fiennes c- Bettenſin, then the Wife of Thomas Hewett, Fly; afterwards Sir Thomas Hervett, Knight, deceaſed, and 
ed. noi the Reſpondent the Lady Hewett, the faid Elizabeth Hughes, then the Wife of Thomas Hawker, decealed, 
En, and Mother of the Reſpondent Peter Hawker ;, and the remaining fourth Part deſcended to Cecill Mignon, 
the Neece, and Heir at Law of the ſaid Frances E11;/e, and alſo Couſin German, and Heir at Law to the laid | 
| Cecil] Fiennes. 1 855 3 | 5 „%%% . 0 | IR 
Trinity IHE Reſpondents the Lady Catherine Jones, Thomas Hewett, Eſq; (afterwards Sir Thomas Heweit) and 
Tem,1716 nne his Wife, now the Reſpondent the Lady Hewett, Thomas Hawker, and Elizabeth his Wife, the Fa- 
ed ther and Mother of the Reſpondent Peter Flawker, levied a Fine, and ſutfered a common Recovery of three 
fourth Parts of the faid Premiſes; and by an Indenture, dated the 27th Day of June, 17516, and made 
becween the ſaid Thomas Erle (at that Time the ſurviving Truſtee) and the ſaid Lady Catherine Jones, 
Thomas Hewett, and Frances his Wife, Thomas Hawker and Elizabeth his Wife, of the firſt Part, Thomns 
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N berd of the ſecond Part, and Anthony Cracherode of the third Part; the Uſes of the ſaid Fine and Re- 


covery, Were declared to be, as to one third Part of the ſaid three fourth Parts of the ſaid Moiety, of 
the ſaſd Premiſes, to the Uſe of the ſaid Lady Catherine Jones, and her Heirs; one other third Part to 
the Uſe of the ſaid Thomas Hewett, and Frances his Wife, and their Heirs ; and the other third Part to 
the Uſe of the ſaid Thomas Hawker and Elizabeth his Wife, and their Heirs s. 
THAT the Appellant being intituled to the other Moiety of the ſaid Meſſuages, Lands and Premiſes, 
and refuſing to join in a Diviſion, or Partition of all the faid Premiſes into equal Moieties, and the Ie- 
nants of the ſaid Premiſes refuſing to pay a Moiety of their Rents of the faid Premiſes to the Reſpor- 
lent, the Lady Catherine Jones, the ſaid Sir Thomas Hewett, and the Reſpoudent Dame Frances his Wile, 
Thomas Hawker, who had ſurvived the faid Elizabeth Hawker his Wife, and Cecill Mignon, who were inti- 
tlced to one Moiety of the ſaid Premiſes; they the ſaid Reſpondents, the Lady Catherine Jones, the ſaid Sir 


Thomas [ewett, and Dame Frances his Wife, the ſaid Thomas Hawket, and Cecill Mignon, exhibited their = 
10% March Bill in the High Court of Chancery againſt the Appellant, and the ſaid Nathan 1zod, William Clark, and 
1721. William White, the Tenants of the faid Premiſes, to have a Partition of the ſaid Premiſes, as againit 


the Appellant, and to compel the ſaid Tenants of the faid Premiſes, to pay a Moiety of their Rents of 
the ſaid Premiles, te the Plaintiffs, in ſuch Bill, from the Dearh of the 1aid Cecill Fiennes, © 
IIA the faid Thomas Hawker, and Cecill Mignon dying, the ſaid Reſpondents the Lady Catherine Jones, 
Sir Thomas Hewett, and Dame Frances his Wife, and Peter Hawker, the Son and Heir, and Adminiſtrator 
___ of the ſaid Thomas Hawker, in whom three fourth Parts of a Moiety of the ſaid Premiſes became veſted, 
_ exhibited their Bill of Revivor againſt the Appellant, and the ſaid Tenants of the ſaid Premiſes; and 


atterwards amended their faid Bill of Revivor, and made the Reſpondent Thomas-Milliam Burman, the De- 5 


viſee and Executor of the ſaid Cecill Mignon, and the Reſpondent Fiennes Twiſleton, her Son and Heir, who 

claimed the other fourth Part of a Moiety of the ſaid Premiſes, under the ſaid Cecill Mignon, Parties to 
ſuch Bill of Revivor, and the ſaid Suit afterwards re vive. %%% 88 
ITI the Appellant and the Tenants of the ſaid Premiſes, and the ſaid Reſpondents Thomas-MWillian 
Burman, and Fiennes Twiſſeton, anſwer'd the faid Bills; and the ſaid Burman, by his Anſwer, inſiſted that 


3 he was the Deviſee, and Executor of the Laſt Will and Teſtament of the ſaid Cecill Mignon, and as ſuck 


was well intitled to one fourth Part of the Moiety in queſtion, and the Rents, from Cecill Fieunes's Death. 
IHA the Appellant, by his Anſwer (inter alia) inſiſted, that the ſaid three fourth Parts of the ſaid 
 Moiety of the ſaid Premiſes, did not upon the Death of the ſaid Cecill Fiennes, without Iſſue, veſt in 


the Reſpondents, the Lady Catherine Jones, Dame Frances Hewett, and Elizabeth the late Wife of the 9 
laid Thomas Hawker; but that the whole Moiety of the ſaid Premiſes upon the Death of the ſaid Cecil! 
Fiennes came in Fee Simple to the faid Cecil] Mignon, as Heir to the ſaid Cecill Fiennes; and likewiſe in- 


ſiſted, that the ſaid Cecil Fiennes was, by the Limitations in her ſaid Mother's Will, Tenant in Tail of 

the ſaid Moiety, or of the Truſt thereof, or had ſuch Eſtate, or Intereſt therein, that by a Fine and 

Common Recovery, the could dock or bar the ſame, and all the Remainders thereupon limited by the 

Will of her ſaid Mother, the ſaid Francis Ellis; and further inſiſted, that the ſaid Cecill Fiennes being 10 
ſeized of a Moiety of the ſaid Premiſes, ſhe, the ſaid Cecil Fiennes, together with her Husband J/lliam 
Fiennes, in July 1693, by Deed, Fine and Recovery, duly levyed, and ſuffered, conveyed the faid Moiety 

of the faid Premiſes to the Lord Viſcount Harcourt, and his Heirs, to and for ſuch Uſes as ſhe ſhould, 

by any Writing under her Hand and Seal, appoint ; and further ſet forth, that in 1695, the ſaid William 
Fiennes purchaſed the other undivided Moiety of the Premiſes to him and his Heirs, and dying without 

We in 1499 his Moiety of the ſaid Premiſes deſcended upon the Appellant, as his Brother and Heir. 
Ie by his faid Anſwer, his Lordſhip further inſiſted, that upon the Neath of the faid Milliam 

r e, Ieveral Diſputes and Differences ariſing betwixt the ſaid Cecill Fiennes his Widow, and his Lord- 

ip, touching the real and perſonal Eſtate of the ſaid William Fiennes for compromiſing thereof, Arti- 
cles of Agreement were made and entered into between the ſaid Cecill Fiennes, and his Lordſhip, bearing 

224 March, Date the 22d Day of March 1699; whereby ſhe agreed (inter alia) to join in a Sale of the whole Estate 
1699. at Norton, and one Moiety of the Money arifing thereby was to be paid to him; and as to the other 
Moiety, the ſaid Cecill Fiennes was to have thereout Five hundred Pounds, and the Intereſt of the Reſidue 
during her : Lite, with Power to diſpoſe of One Thouſand Pounds, the Reſidue to come to the Appellant. 
IAT in Michaelmas Term, 1724, the Appellant exhibited a Croſs Bill againſt the late Lord Viſcount 
Harcourt, the Reſpondents the Lady Catherine Fones, Sir Thomas Hewett, and Dame Frances his Wife, the 
Reſpondents Peter Hawker, Thomas-IVilliam Burman, and Fiennes Twiſleton (inter alia) to have a Per for- 

mance of the ſaid Articles, and a Conveyance of the ſaid Cecill Fiennes's Moiety of the ſaid Premiſes, to 
which Bill the Reſpondents the Lady Catherine Jones, Sir Thomas Hewett, and Frances his Wife, Peter Hawker, 


4 Burman, and Fiennes Twiſleton, put in their ſeveral Anſwers before the End of Juxe fol- 
owing. | : 


THAT 


k 


| . THAT the faid Original Caule (after the Deceaſe of the ſaid Sic Thomas Fewer) being ready for Hors 
ing, the ſame came on to be heard before the Lord Chancellor, the 26th Day of Je laſt pat; and 
tue Appellant, and the ſaid Lenants of the Premiſes, not appearing, tho? they were ſerved with Procels to 
1 hear judgment, it was i(inter alia) ordered and decreed, as between the Reſpondents the Lady Catherine 
1 Jones, Dame Frances Heweit, Peter Fawker, and the Appellanut, and the Reſpondent Burman, "That a 
3 Partition ſhould be made of the Lands into Moieties, and that a Commiſſion ſhould iſſue for that Purpoſe; 
one Moiety whereof was to be allowed to the Appellant, and the other Moicty to be lubdivided into tour Parts, 
of which one fourth Part was to be allotted to the Reſpondent the Lady Catherine Jones, and her Heirs; one 
other fourth Part to the Reſpondent the Lady Hewerr, and her Heirs; another fourth Part to the Re- 
fpondent Peter Hawker, and his Heirs z and the other fourth Part to the Reſpondent Thomas-Iilliam 
Burman, and his Heirs, ſubject to the Annuity of Twenty Pounds per Annum, to the Reſpondent Vicunes 
 Twiſleton for Life; and Twenty Pounds per num for a perpetual Charity, mentioned in the Will of 
the ſaid Frances £/liſ2; and mutual Conveyance were thereby directed to be made by the Partics, for mak 
ing the Partition effectual, and the ſaid Tenants were to attorn, and pay their Kents according to ſach 
Partition; and as to the Coſts of the ſaid Partition into Moietics, the Appellant was to pay one Nloiety, 
and the ſaid Reſpondents the other Moiety thereof; and as to the Subdiviſion of a Moicty into Wurt! 18, 
the Coſts thereof were to be equally paid by the ſaid Reſpondents. And it was further decreed, that an 
Account inonld be taken by a Maſter from the Death of the faid Cecil! Fiennes (which was d July, 
171 Hof the Rents and Profits of the Moiety, to which the Plaintitts in the ſaid Caule, and the ſaid Burman 
were intitled; and that the Appellant ſhould account for ſuch Part thereof as he had received; and the 
 faid Tenants Igod, Clarke and William Mhite, were to account for what was due from them; and the 
Receiver appointed by the Court was to account for what was in his Hands; and the Appellant was to 
pay the Reſpondents the Lady Catherine Jones, Dame Frances Hewett and Peter Hawker, their Coſts, ſo 
far as he had conteſted their Right and Title to the faid Moicty, which Pecree was to be binding to 


- 


the Appellant and the faid Tenants, unleſs good Cauſe was thewn to the contrary. Es non Cowie, 
IAN the ſaid Appellant, and the laid 'Tenants, who had made Default at the ſaid Hearing of the hid 
Original Cauſe, applied by Petition, and obtained an Order that the 1aid Original Caule ſhould be fet dow: 
to be again heard, and the Original Cauſe, and the fd Crols Cauſe, came on to be heard together before the 


4 


* 


Lord Chancellor the 16th Day of November laſt put; when it was ordered, that the Order made upon tlie 
Hearing of the ſaid Original Cauſe ſhould be varied, by ſtriking out the Direction ſor che Staus pay- 
ing the ſaid Plaintifls in the Original Cauſe their Colts, ſo far as he had conteſted the aid Plaintiſs 
Right and Title to a Moiety of the faid Premiſes. And allo a .. irettion therein as to the Payment of 
the Coſts to the Reſpondent Fiennes Tviſliton; and likewiſe by incerting in that Part of the Order that 
--.. directs an Account to be taken o the Rents and Profits of the ſaid Moiety, the following Directions, 
_ that all juſt Allowances ſhould be made. upon the ſaid Account: But the Variation, as to Colts, was nor 
to extend to the Coſts of the Partition of the ſaid Premiſes into Mioieties; and che taid Order, made up- 
on Hearing the ſaid Original Cauſe, with uch Variation, was thereby decreed to be abſolute; and that _ 
| © the ſaid Croſs-bill, brought by the Appellaut, ſhould be diſmiſſed out of the taid Court, but without Colts, _ 
ohen. FROM this Decree lus Lordſhip hath appealed, and inſiſts that the ſame ought to be rev red; tor thar 
by the Will of the ſaid Frances Eliſe, the {aid Cecill Fiennes her Laughter was Lenant in Tail of a Moc 
ty of the Premiſes, or of the Truſt thereof; and by the Fine and Recovery in 1©4;, became lerzed in ee, 
or of ſuch an Eſtate, or Intereſt, as the had Power to diſpoſe, and did actually bind by her laid Articles 
with the Appellant; or at leaſt, that the faid Cecil! Fiennes, by the Death of the ſaid Francis Twiſleton, with- 
| out Iſſue, was ſeized in Fee of his fourth Part, and that the fame was bound and affected by the ſaid Articles, 
E fevers ro I. THE Reſpondents humbly infiſt, that the ſaid Decree is juſt; for that it appears clearly by the ſaid Will, 
| te Oljecli- to have been the Intention of the Teſtatrix, that the legal Eſtate, during the Life of the faid Cecill Fiennes, 
„ ſhould remain in the Deviſees in Truſt, to enable them to pay the Annuities and Legacies thereby given, 
and to apply the Surplus Profits during her Lie for her proper Uſe, which was the more realonable, in re- 
gard ſhe was then under Coverture. It likewiſe appears, to have been the Intent of the Leſtatrix, that at- 
ter the Death of the ſaid Cecil] Fiennes, a legal Eſtate-Tail, thould veſt in the Heirs of her Body as Pur- 
_ chaſers, and not by Deſcent. And it is apprehended, that the Conſtruction, for which the Appeliant con- 
_ tends, is directly contrary to the declared Intent of the Teſtatrix, by changing the equitable Intereſt of 
the ſaid Cecill Piennes in the Surplus Profits for her Life only, into an Eſtate-Tail. That it is not ſupport- 
ed by any Rule of Law, there being no Inſtance, where a legal Limitation of an Eſtate to the Heirs of 
the Body of any Perſon, hath been united to a prior, equitable Limitation of the Surplus Prolits of ſuch 
Eſtate to the ſame Perſon for Life, ſo as to make ſuch Perſon Tenant in Tail by Conſtruction of Law; 
and that ſuch Conſtruction is highly unreaſonable, as it would put it in the Power of the laid Cecill Fiennes, 
to defeat her own Iſſue, if ſhe had had any, and all the ſubſequent Limitations in the Will. ES 
II. Thar the ſaid Cecill Fiennes Gould not bind the Premiſes by the ſaid Articles, longer than during 
her own Lite, as to the Three Fourths decreed to the Reſpondents, the Lady Catherine Jones, Dame 
Frances Hewet, and Peter Hawker ;, and if ſhe could (which the Reſpondents in no wile admit) yet with 
regard to the ſaid Three Fourths, and likewiſe with regard to the remaming One Fourth decreed to 
the Reſpondent Thomas IVilliam Burman, the Reſpondents humbly inſiit, that the ſame, or either of them, 
are not bound by the ſaid Articles, upon which alone the Appellant's Title depends, for the following 


I. FO that it appears, by the ſaid Articles, That the Occaſion of the Appellant's, and the ſaid Cecil] 
Fiennes's entring into the ſame, was to put an End to the Diſputes that had ariſen between them, 
touching the real and perſonal Eſtate of the Appellant's Brother, the ſaid William Fiennes; and it doth nor 
appear, that there was any Diſpute touching the Moiety of the Premiſes now in queition, which was no 
Part of the Eſtate of the ſaid William Fiennes. | | 5 
II. Ir the ſaid Moiety was intended to be compriſed under any general Words in the ſaid Articles; yet 
ſuch Articles have been long ſince waved, and departed from; no Demand having been made by the Ap- 
Pellant, upon the Foot of the ſaid Articles, from the 22d of March, 1699, the Lime they bear Date, to 
the Death of the ſaid Cecill Fiennes, which happened the 23d of July, 1715; during all which Time the 
ſaid Cecill Fiennes quictly enjoy'd the ſaid Moiety, ſubject to the Charges thereon; nor was any Demand 
made by his Lordſhip upon the Reſpondents under che faid Articles, till his Lordſhip mentioned * 
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his Anſwer to the Original Bill, tt Years after the Date thereof: And tho? in 1700, 88 
ces were made by his Lordſhip and the ſaid Cecill Fiennes, of other Eſtates; yet ſuch Conveyances neither 
recite the {aid Articles, nor import to have been made in purſuance of them; nor are the Limitations or 
Proviſions therein agreeable to the Tenor of the Articles : From whence it is evident, that they were 

waved, and that the Parties came to a new Agreement. 

III. IT would be a dangerous Precedent, it a Court of Equity, at ſo great a Diſtance of Time, 
after the Death of one of the Contracting Parties, who, if living, migh: be able to prove an expreſs 
Waver of the Articles; and after a great Alteration in the Circumſtances of Perſons and Things, ſhould | 


_ decree a Specifick Execution of them: And it would be particularly unreaſonable in the preſent Caſe, in 


regard that Cecill Fiennes being dead, cannot now execute the Power given her by the Articles, of diſpo- 
ſing of the Sum of One thouſand Pounds ; ; Which, in Ns wall oy” the — One thouſand 


Pounds more than was intended for him by the Articles, 


FOR which, among other Reaſons, theſe Reſpondents, the Lady Catherine Jones, Dame Frances 
Hewett, Peter Hawker, and I homas-Wiliiam Burman, bumbly inſiſt, That the ſaid Decree is 
juſt, and according to the Rules of Equity, and * that the JOS will be affirn'd by your Lord- 
_ and. the Aken 8 4 with Ons 
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E Tirkor 
N. FAZAKERLEY. 
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